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L. INTRODUCTION
This case does not warrant Supreme Court review. It
involves the application of well-established, long-standing, and
predictable rules governing the appropriate use of extrinsic

evidence in contract interpretation.

At issue is a property covenant that prohibits lots in a
subdivision from being used for “commercial business or
manufacturing purposes.” The trial court found that (1) JPJ and
Nielsen acquired a lot in the subdivision solely for their
commercial logging business; and, (2) that the term “commercial
business” would “normally apply to a logging operation”.
Nevertheless, the trial court relied on extrinsic evidence—
historical evidence of logging in the area at the time the
subdivision was created in 1948—to conclude that the covenant
drafter’s unexpressed, subjective intent was to exclude
commercial logging businesses from the otherwise ordinary and
reasonable meaning of “commercial business”. In doing so, the
trial court re-wrote the covenant to include an unarticulated
exception for a commercial logging business from the otherwise

unqualified commercial business prohibition.

Division I of the Court of Appeals reversed the trial court’s

1

decision." Division I determined that the trial court improperly

used extrinsic evidence to vary, contradict and modify the written

! The trial court’s decision is attached as Appendix A.
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words of the covenant and to show an intention independent of
the instrument. Division I’s opinion is sound in fact and well-
settled Washington law. It neither conflicts with the established
precedent of this Court nor affects a substantial public interest.

The Court should deny review.

II. ANSWER TO THE STATEMENT OF CASE?
The Court of Appeals accurately describes the relevant
facts in this case.® This Answer will not recite those facts;
however, certain facts do bear emphasis in response to the

Petition’s Statement of the Case.

A. Evidence of Logging in the Subdivision After the
Plat was Recorded is Consistent with Pre-Existing
Easement Rights Burdening the Subdivision That
Existed at the Time

JPJ and Nielsen’s recitation of logging in the area at the
time the subdivision was created omits a key fact. When the
English Lumber Company (“ELC”) sold its timber holdings to
Puget Sound Pulp and Timber Company (“PSPT”) on January 1,
1945 it granted PSPT a ten-year easement right to permit passage
through the lands it retained around Lake Cavanaugh (“Lake
Cavanaugh Lands”), that would later be subdivided, to transport
timber from the lands PSPT had acquired to the logging roads
located on the property retained by ELC.

At the time ELC severed its title to the property around

Lake Cavanaugh, a network of roads and rail lines existed on the

2 RAP 18.17 limits parties to 5,000 words. The Petition evades the intent and spirit of the word
limit by attaching its Response Brief to provide a factual history that it would not otherwise be
able to provide had those facts been included in its statement of the case.

3 Opinion at 2-10.
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Lake Cavanaugh Lands retained by ELC that connected the
larger area, including the land sold to PSPT, to the timber mills.*
So, as part of the sale to PSPT, ELC conveyed to PSPT a short-
term (ten year) right to use portions of the Lake Cavanaugh
Lands to access the adjacent timber land so they could connect
to the existing road and rail network on the Lake Cavanaugh
Lands. The grant of easement was made pursuant to a separate

agreement of even date with the sale—January 1, 1945:

32. Seller [ELC] hereby grants to the purchaser [PSPT],
for the purpose of logging its timber:
(a) Reasonable rights of way over the Lake Cavanaugh
lands excepted from the sale under subdivision (3) of
Schedule ‘B’; “(these being the lands above described, in
Section 21 to 28, 1ncluswe%” and . _
(b) The right to use the shore of said lake in the dumping
and loading of said logs.
The location of said rights of way shall be selected by
purchaser with the consent of the seller, which consent
shall not be unreasonably withheld. The rights of way
and rights of user in this paragraph granted to purchaser
ihall %:ease and terminate ten (10) years from the date
ereof. . ...

(“January 1, 1945 Agreement™).> The evidence of logging access
on lots following the subdivision that JPJ and Nielsen present is
consistent with these pre-existing, time limited easement rights.
Notably, the trial court did not find that lots in the
subdivision were used for logging after expiration of the January
1, 1945 Agreement. To the contrary, the only finding made by
the trial court in that regard was that there was no evidence that

Road B (a historical logging road on the lot in question) remained

4CP 446 at §15; Exs. 116 and 117.
5 CP 446-447 at |18.



in use after the temporary logging road easement would have

expired on January 1, 1955.°

B. Eastman Intended to Create and Preserve a
Residential Subdivision

Eastman acquired large parcels from the ELC and
subdivided them into 244 small lots. The trial court found that
the “intention in subdividing the property was to create a more

residential area around Lake Cavenaugh [sic].”’

Eastman was not a party to the January 1, 1945
Agreement. Eastman acquired and subdivided the Lake
Cavanaugh lands after the January 1, 1945 Agreement and took
title subject to the January 1, 1945 Agreement. Therefore, there
is nothing unusual about the fact that lots were used for timber
access after the subdivision was recorded. Nevertheless, the trial
court concluded that because the easement conveyed by the
January 1, 1945 Agreement was granted before Eastman
acquired the property that it was his intention to allow logging to
continue in perpetuity after the easement rights expired and
despite Eastman’s decision to impose a covenant prohibition on
commercial business uses on lots within the lakeside residential

subdivision.?

6 CP 545 at 921.
7 CP 548, Ins 14-15.
8 CP 548, Ins 16-18.



C. Extraneous and Irrelevant Statements and The
Trial Court’s Factual Findings

The Petition’s Statement of Facts and Argument include
many extraneous facts that have no relevance to the issue it
requests this Court review but are included to create a false sense
of inequity. For example, JPJ and Nielsen aver that the Lake
Trust’s motives for enforcing the covenant are impure.” Yet, at
no point did JPJ and Nielsen argue that the Lake Trust does not
have standing to enforce the covenant. And, the trial court made
no findings regarding the motives of the Lake Trust.

JPJ and Nielsen also state that the covenants have not been
enforced as to other alleged instances of commercial
businesses.!® The trial court did not find that any of the alleged
instances of violations raised by JPJ and Nielsen violated the
covenant, but did conclude that the covenant was abandoned in

I Division I reversed that

the 1950s because of the logging.!
decision as well. JPJ and Nielsen do not appeal Division I’s
decision reversing the trial court’s decision that the covenant was

abandoned and references to alleged violations are irrelevant.

? Petition for Review at 6-7.

10 Petition for Review at 19 and 31 (suggesting there is evidence that the covenants have been
“repeatedly ignored” and stating “some lots are used for non-residential purposes, and even a few
businesses exist” and “the character . . . is not one of a pristine neighborhood”).

' The trial court did find the covenants had been abandoned shortly after they were adopted
because of the historical logging. This decision was also reversed by Division I. JPJ and Nielsen
do not challenge that portion of the Division I decision.
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III. ARGUMENT

A. Division I’s Unpublished Decision is not in Conflict
with Decisions of this Court and does not Warrant
Review Under RAP 13.4(b)(1)

JPJ and Nielsen’s claim that Division I’s decision
conflicts with a decision of this Court is unsupported and wrong.
JPJ and Nielsen provide a prolonged, incomplete and inaccurate
recitation of this Court’s decisions involving the appropriate use
of extrinsic evidence when interpreting a property covenant.
Their winding narrative of this Court’s decisions contrives “an
inconsistency in how these rules are applied” where none exists
in order to manufacture a conflict between this Court’s decisions

and the decision of Division 1.2

Contrary to JPJ and Nielsen’s description, this Court’s
post-Berg decisions involving the appropriate use of extrinsic
evidence when interpretating contracts (and covenants) are as
clear as they are decisive. In Berg this Court adopted the
“context rule” and overruled cases the held that ambiguity must
exist before evidence of the context surrounding a contract is
admissible. Berg v. Hudesman, 115 Wn.2d 657, 669, 801 P.2d
222 (1990). What has been often overlooked in that decision
(and is overlooked in JPJ and Nielsen’s recitation of this Court’s
decisions) is that the Berg Court also endorsed the “general rule
that parol evidence is not admissible for the purpose of adding
to, modifying, or contradicting the terms of a written contract.”

Ild. In every post-Berg case cited by JPJ and Nielsen that

12 Petition at 17.



addressed the use of extrinsic evidence when determining intent,
this Court has re-stated these foundational principles of contract
interpretation: language should be given its ordinary and
customary meaning and while extrinsic evidence may be used
to help discern intent (or illuminated what was written), it may

not be used to vary, modify or contradict the written word or

show an intention independent of the instrument. Hollis v.

Garwall, 137 Wn.2d 683, 697, 974 P.2d 836 (1999) (“court's

primary objective is to determine the intent of the parties, giving
the language of the covenant its ordinary and common meaning”
and “admissible extrinsic evidence does not include “[e]vidence
that would vary, contradict or modify the written word.”);
Wilkinson v. Chiwawa, 180 Wn.2d 241, 250-51, 327 P.3d 614
(2014) (“we give covenant language ‘its ordinary and common
use’ and will not construe a term in such a way ‘so as to defeat
the plain and obvious meaning’” and “[w]e . . . do not consider
extrinsic ‘[e]vidence that would vary, contradict or modify the

written word’”).

It 1s true that there was confusion in the application of
Berg as this Court has acknowledged. See Hollis, 137 Wn.2d at
693 (“Initially Berg was viewed by some as authorizing
unrestricted use of extrinsic evidence in contract analysis, thus
creating unpredictability in contract interpretation.”); see also
Hearst Communications Inc. v. Seattle Times Co 154 Wn.2d

493, 503-504, 115 P.3d 262 (2005) (“Unfortunately, there has



been much confusion over the implications of Berg.”). Any

confusion that did exist has been resolved by this Court.

In Hollis this Court reiterated the limitations on the use of
extrinsic evidence to derive intent clarifying that, despite Berg,
“admissible extrinsic evidence does not include: . . . Evidence
that would show an intention independent of the instrument; or
Evidence that would vary, contradict or modify the written
word.” 137 Wn.2d at 697. Later, in Hearst, the Court
reaffirmed Washington’s commitment to the objective
manifestation theory of contract interpretation which requires,
among other things, that courts “impute an intention
corresponding to the reasonable meaning of the words used.”

154 Wn.2d at 493.

Most recently, in Wilkinson this Court applied these
principles in a detailed analysis that, when contrasted with the
dissent, provides a plain and predictable framework for lower
courts to follow and that Division I did follow. At issue was
whether rentals violated a covenant prohibiting commercial use
of the property. The covenants at issue also included a covenant
limiting the size of “rental” signs in the subdivision. The Court
concluded that because the covenants allowed “rental” signs that
they did not intend to prohibit rentals as a commercial use
(reasoning that it would be illogical to allow rental signs if
rentals were intended as a prohibited commercial use). The
majority concluded that the covenant limiting rental signage

signified that the drafter’s “anticipate rentals and consciously
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decided not to limit their duration”. The dissent argued that the
rental sign restriction signified an intent to prohibit only certain
rentals and that extrinsic evidence was necessary to determine
the type and duration of rentals the drafter’s intended to prohibit
as commercial business. 180 Wn.2d at 251. The majority
rejected this approach as an improper use of extrinsic evidence.
In discussing their disagreement with the dissent, the majority
noted that had the drafter’s included a qualitative limitation on
the restriction, such as prohibiting “long-term” rentals, that
extrinsic evidence could then be admitted to determine what was
meant by long-term. Id. at 251-252. What is “long-term” is
relative and therefore, use of extrinsic evidence—to the extent
it exists, can be used to “illuminate what was written” without

contradicting or adding to the language that exists.

In the instance case, Division I properly analyzed and
applied these rules governing the use of extrinsic evidence in its

decision reversing the trial court:

[T]he trial court used extrinsic evidence to
conclude that even though a logging operation was
a commercial business, Eastman intended to
exclude logging operations from the scope of the
restrictive covenant. But the covenant contained no
such exclusion, and instead stated without
qualification that use for commercial business

purposes was prohibited.



The Supreme Court in Wilkinson was clear:
courts “do not consider extrinsic ‘[e]vidence that
would vary, contradict or modify the written word’
or ‘show an intention independent of the
instrument.”” 180 Wn.2d at 251 (quoting Hollis,
137 Wn.2d at 695). But that is exactly what the trial
court did here. The court essentially rewrote the
covenant to state that use of lots for commercial
business purposes was prohibited except for

commercial logging operations.!

This reasoning is not inconsistent or in conflict with Hollis,
Wilkinson or any other decision from this Court. Rather, it is
JPJ and Nielsen’s position that conflicts with this Court’s

decisions.

JPJ and Nielsen argue that this Court’s decisions allow
for the unfettered use of extrinsic evidence to otherwise vary,
modify or contradict the reasonable and ordinary meaning of
words used by a drafter. The position advanced by JPJ and
Nielsen reinvites the unpredictability in contract interpretation
that this Court in Hollis sought to rectify. 137 Wn.2d at 693
(“Initially Berg was viewed by some as authorizing unrestricted
use of extrinsic evidence in contract analysis, thus creating
unpredictability in contract interpretation. . .. During the past

eight years, the rule announced in Berg has been explained and

13 Opinion at 15-16 (emphasis added).
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refined by this court, resulting in a more consistent, predictable

approach to contract interpretation. . .”).

Reluctantly, JPJ and Nielsen concede the possibility that
Division I’'s decision does not conflict with this Court’s
decisions. In the final two pages of the Petition JPJ and Nielsen
state that this Court’s decisions governing the use of extrinsic
evidence do create a “bright line rule” but plead to this Court to

create an exception for their situation:

[A]s with any bright line rule, creating exceptions
for specific circumstances through binding

precedent is important. '

JPJ and Nielsen do not seek review because of a conflict with
this Court’s decisions. Rather, JPJ and Nielsen seek review
because they believe this Court should create for them a one-off
exception to the admittedly “bright line rule[s]” set forth in
Wilkinson and applied by Division 1.

JPJ and Nielson claim that this Court’s “bright line rule”
regarding the use of extrinsic evidence should not apply here
because the covenant at issue is old and is not part of a larger
more-detailed scheme of covenants like those at issue in and
Wilkinson."> Contrary to JPJ and Nielsen’s position, age and
concise language do not obfuscate intent in this case or generally.
Both the trial court and Division I determined that there was little

question that the ordinary, common, plain and obvious meaning

14 Petition at 34 (emphasis added).
15 Petition at 2, 4, 19; 28-31
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of the term “commercial business” includes JPJ and Nielsen’s
logging activities on the lot in question. JPJ and Nielsen do not
seriously argue otherwise. Moreover, JPJ and Nielsen make no
attempt to address how courts would apply such an exception and
how a judge would determine when a covenant is too old or too
concise for the traditional rules governing extrinsic evidence to
apply. The exception sought by JPJ and Nielsen is a means to an

end and would be incapable of predictable repetition.

This Court should deny review.

B. A Private Dispute Over the Interpretation of a
Covenant Applicable to 244 Lots Is Not an Issue of
Substantial Public Interest

The case does not present an issue of substantial public
interest as contemplated by RAP 13.4(b)(4). Division I did not
publish the decision because it presented a routine application
of existing law to a private dispute.'® As noted above, there is
no need for further clarification of the proper use of extrinsic
evidence and this particular dispute does not present unique
issues that this Court has not already addressed in Wilkinson and

elsewhere.

JPJ and Nielsen suggest all cases involving covenants are
of substantial public interest because each case is factually

different from other covenant cases decided by this Court.!’

16 The Petition attempts to make the case seem more of a public interest than it is by stating,
wrongfully, that “Lake Cavanaugh Subdivision” is comprised of 766 lots. Petition at 2. That is
not correct. JPJ and the Lake Trust own parcels in the Plat of Lake Cavanaugh Subdivision No. 3
which contains 244 lots.

17 Petition at 35.
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Taken to its extreme, JPJ and Nielsen’s argument would require
that every petition to this Court raising issues of covenant
interpretation merits review under the substantial public interest

prong. This is not the case.

JPJ and Nielsen further state as grounds for review that
this Court’s reasoned decision in Wilkinson does a “disservice
to litigants who are faced with restrictive covenants that are 70+
years old and have very little by way of definitions or

»18  This is hyperbole. Wilkinson may

expressions or intent.
frustrate JPJ and Nielsen, but by their own admission it provides
a predictable, bright line rule that litigants and prospective
purchasers of property burdened by covenants alike can rely
upon. JPJ and Nielsen have not demonstrated a substantial

public interest meriting review.

//
//
//

//

18 Petition at 34-35.
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IV. CONCLUSION
The Division I Court of Appeals decision does not
conflict with a decision from this Court and is not of substantial

public interest. The Court should deny review.

I certify that this document contains 3,365 words as

required by RAP 18.17.

RESPECTFULLY SUBMITTED this 15thday of May,

2023.
Houlihan Law, P.C.

By:

John T. (JT) Cooke, WSBA #35699
Attorneys for Plaintiff/Appellant
The Lake Trust
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